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The 6t5 Dicemher. 1994 


award 


No. 14 /13/87-6Lab./958– In pursuance of the provisions ofaction 17 ofthe Incu trial Disputes Act , 
1947 (Central Act No. XIV of 1947 ), the Govinnor of Haryario. i. pleased to publish the following 
of Prosiding Oifico , Industrial Tribunal-cum -Labour Court- II , Faridr.brc in respect of the dispute between the 
workman and the managment of M /s Indographic Art Machinery ( P ) Ltd., Ballabgarh versus Rang 
Lan. 


. 


BEFORE OF SHRI U. B. KHANDUJA , PRESIDING OFFICER , LABOUR 

COURT- II. FARIDABAD 


Reference No, 

No 292/92 


between 


THE MANAGEMENT OF MS. INCCGRAPHIC ART MACNINERY (P.) LTD . 


versus 


THE WORKMAN NAMELY SHRI RANG LAL . 


Present 


Shri M. S. Nagar, AR , for the workman . 


SI R. C. Sharma, for the management . 


AWARD 


In exercise of the powers conferred by clause (c) of sub -section (1) of section 10 of the Industrial Disputes 
Act, 1947 (hereinafter referred to as "the Act ), the Governor of Haryana referred the following dispute 
botwoen the parties mentioned above , to this court for adjudication , --- vide Haryana Government Endorse 
ment No. 22669_74 , dated the 19th May , 1992 : 


Whether the termination of services of Shri Rang Lal is legal and justified . If not , to what 

relief , is he entitled to ? 


as 


2. The case of the claimant is that bo had been in the omployment of the management 
Civil Supervisor for tho last about 10 yoars and had novor given any opportunity of complaint . His 
last drawn were Rs. 1938 p , m . His services were governed by the certified standing orders of the 
company . The management in gross violation of the provisions of the cartified standing orders and rules 
of the natural justice terminated his scrvice -- vide litter dated 2nd January, 1992 without assigning any 
reason and justification. He had boon designated as Civil Supurvisor but he was purely as workman as 
defined uncor section 2 (S ) of the Act . He had to porform manual work most of the time. He had no 
managerial or supervisory powers . His servicos could not be terminated without following the provision of 
section 25 -F and 25- N of the Act. He was neither paid retrenchment benefit envisaged under section 
25 - F of the Act nor any permission to retrench him from service was taken from the Government . 
required under section 25 - N of the Act. The impunged order terminating his service is thus, illegal and 
void . He is entitled to be reinstated into service with full back w..ges and continuity in service . 


3. The managoment submitted writtult statement catori the 11th November, 1992 taking three 
preliminary objections . Firstly that the claimant was not a workmanis defined in section 2 ( S) of 
the Act ind as such thc reference is liable to be rejected . Secondly the workman has filed a civil suit 
claiming the same relief and so le is cstopped from Perusing and col.testing the Cist . Thirdly the 
company stood completely ruined : nd no man tiluring activity bc been carried on since Jaciary , 1992 
and as such there existed no post on which th : claimant could be t -appointed sinstated. It was further 
submitted th t the provisions of the certified standing orders are not applicable to the claimant :: be 
Wis not is workmansdefined in soctlon 2 ( S ) of the Ac . His service were bus, Icgally terminated 
as per terms of his appointment. Hic is thus nul intitled to any rulief. 


4. The claimant submitted rejoinder re -asting the previous averments and denying the 
averments of the management . 
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On the pleadings of the partics, the following issues were framed : 


(1 ) Whether the applicant does not fall within the definition of section 2 (s) of the Act ? 


(2) As per terms of reference . 


6. Both the sides have lcd evidence . 


7. I have heard the authorised representative of both the sides and have also gone through 
the evidence of record . My findings on the aforeasaid issues are as follows : 


Issoe No. 1 : 


8. It bos buon submitted on bebalf of the minagement that as per provision of section 2 ( S ) of 
the Act, a person is not included in the term workman defined in it who being employed in supervisory 
capacity draw . Wages excecding 1600- per mcrih . In the instant case dmittedly the clamant was 
eppointed Civil Supervisor and his salary was Rs. 1938- P. M. That beirg 

That beirg 80 , he is not 9 
workman as defined under Section 2 ( S ) of the Act. 


2S 


9. In reply it has beon contended on behalf of the claimant 1het lho mero cosigration of 
supervisor does not excludo a porson from the definition of the term workman . It is the primar y duty 
assigned to a person which is the deciding factor . The claimant hes vouched that he used to du te 
job himself and no warkmin uvod to work nnder him The Management has not led any evidenco to 
contradict this position . The claimant was thus a work nan as defined undor section 2 ( $ ) of the Act. 

10. To sbore the aforesaid position the authorisc i representative of the claimant relled on the 
decision in the case between M /s Blue Star Ltd. ad M. R. Sharma and others 1975 ( 31) FLR 102 in which 
it was held that tho essence of supervisory naturo of work under section 2 ( S ) is the supervision of the 
one person ovor the work of others. Supervision contemplated direction and control. Ordinary super 
vision is not supervisory with the meaning of section 2 ( S) rather supervision of higher type over 
ordinary supervision would be entitled to be called supcr visory with the meaning of section 2 (S) of 
the Act. 


as 


11. In South Indfan Bank Ltd. versus Authorised Representative Cheku AIR 1964 Supreme Court 
1522 there lordship of the Supreme Court referred to paragraph 332 of Shastri award which pointed out 
that the more fact that a person was designated as an Accountant would not take him out of the 
category of the workman . For the same reason , the mere fact that the claimant was designated and 
appointed Civil Supervisor 

will not 

bring him out from the definition of the terms 
Supervisor defined in section 2 ( S ) of the Act. A division beach of Madras High Court held in the 
case between Engineering Construction Corporation Ltd., Madras and Additional Labour Court, Madras 
and anothers 1980 LLJ pago 16 that the nature of work and not the Domenclature that is to be 
considered in deciding whether a person was a workman or not . In this case , it was held that a person 
appointed as Foreman (carpentry) was a workman as defined under section 2 (S ) of the Act even though 
be was to do the job assigned to him with the help of 10-12 Carpentars in accordance with the design 
and specifications given . In the instant case the management bas not adduced any or documentary 
evidence to prove that the claimant was invested with supervisory powers . The claimant stated on 
oath that he used to work ingle handed . Consequently , it is held that the claimant was a workman as 
defined under section 2 ( S) of the Act. Issuc No. 1 is decibed against the management ard in ſavcut 
of the claimant, 


Issue No. 2 : 


12. It has been utmtid on bchalf of the mesagt ment that ite workman admitted in rejoinder 
that he had filed a civil suit which was dismissed as withdrawn. Thus, he was estopped from raising the 
dispute under the Act having availed of alternative remedy . In reply it has been submitted that the 
claimant bad filed the civil suit for restraining the management from disposirgalienating the property 
but the same was withdrawn as the management had alienated their propertics during the pendency of 
the suit . This plea of the workman has to prevall as MW - 1 Yasin Khan admitted in the statement 
made in the Court that the Workman had not filed the suit claiming the relief for his reinstatement and 
as such it has no effect on the present proceedings. Consequently, the objcction taken on behalf of the 
management is not tenablo . 
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13. It has not been contended on behalf of the management that the services of the workman 
were terminated as per terms and conditions of his appointment and as such the impugned action is 
legal and valid . In reply, it has been submitted that it is not disputed that the workman had rendered 
service for a period of about 12 years prior to the date of termination of his services. It is also proved 
that the workman was a workman defined under section 2 (s) of the Act and as such he was governod 
by the provisions of the Act. In this situation the services of the workman could not be terminated 
simply as per terms and conditions of his appointment. His services could be terminated by following the 
provisions of section 25- F of the Act which were not complied with . Thus, the impunged action of the 
management is illegal and unjustified. There is merit in the submission made on behalf of the workman 
because the terms and conditions of appointment letter could not have over ridding effect to the provisions 
of the Act . So , the contention raised on behalf of the management can not be accepted . 

14. Faced with the aforesaid position Shri R. C. Sharma, authorised represcotative of the 
Management urgod that it is clear from the impunged order that the workman was asked to collect 
his dues from the Account Section as per direction of the management. Thus, it stands proved that the 
management had complied with the provision of Section 25-F of the Act. To support this plea a 
reference has been made to the case 

case of Hart Singh V /S Presidirg Officer, Industrial Tribunal- cum 
Labour Court, Rohtak and anothers 1993 LLR 385 in which the workman bad rimained absent and 
was treated to have abandoned the job . Since the workman not present , notio was sent to him 
by post at his local address and he was asked to contact the office of the company to collect his dues. 
In these circumstances, it was held that it meant nothing except that the workman was entitled to 
collect his dues as contemplated under section 25- F of thi Act. It was furthuf beid that such an 
offer amounts to tendering the amount to the workman al ng with retrenchment notice especially when 
the office of the company is situatod at the place of thy residence of the workman . 

15. In the case referred to above, the management bad clearly advised the workman to contact 
the office of the company during the working days from 10 a . m to 4 p . m . for the collection of 
his dues, In the instant case , the management advised the workman to collect his dues if any , from the 
Account section . The words if any used in this letter clearly indicate that the management did nct 
want to pay retrenchment benefit to the workman envisaged under Section 25 - F of the Act. That 
being so , the law laid down in that case can not be applied on the facts of the instant caso and the 
contontion raised by the management is rejected . 


was 


16. It has been next urged on behalf of the managem ,nt that the reference made by the 
Government itself to the Court is illegal as the disputo regarding retrenchment is not covered in the 
second schedule and it is covered in the Third schodole . The rcference should have been made to the 
Industrial Tribunal . Hence the workman is not entitled to any relief. Te support this plea a reference 
has been made to the case between U. P. Electric Supply Company Ltd. and R. K. Shukla 1960—70 
Supremo Court casc page 889 . 


17. The contention rais.d on beholf of the management can not be provailed as the provisio to 
section 10 (1) (d ) of the Act itself states that where the dispute rclates to any matter specificd in the 
Third Schedule and is not likely to affect more than 100 workmen , the appropriate Government may 
If it so thinks fit, make the reference to the Labour Court under clause (©). 

18. It is concluded that the termination of service of the workman by the management without 
complying with the provision of section 25 - F of the Act is illegal and unjustified . Coosequently , the 
workman is entitled to reinstatement into service with continuity in service and full back wages . It is 
however, not disputed that the factory was close in July, 1992. That being so , the workman shall be 
deemed to have retrenched on 31st July, 1992 on the closure of the factory . He be thus, given all benefits 
according to him on this Court till that date . The award is passed accordingly . 

U. B. KHANDUJA , 


The 27th October , 1994 . 


Presiding Officer , 
Labour Court - 11 , Faridabad . 


Endorsement No. 3155 , dated the 


31st October , 1994 . 


A copy, with three spare coptes, is forwarded , to the Financial Commissjoner and Secretary to 
Govornment, Haryana , Labour Department, Chandigarh . 


U. B. KHANDUJA , 


Presiding Officer , 
Labour Court - II , Faridabad . 


